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§1040.41

to the extent consistent with this sec-
tion and §1040.44 of this subpart.

§1040.41 Employment assistance to
students.

(a) Assistance by recipient in making
available outside employment. A recipi-
ent which assists any agency, organiza-
tion or person in making employment
available to any of its students—

(1) Shall assure itself that the em-
ployment is made available without
discrimination on the basis of sex; and

(2) Shall not render services to any
agency, organization, or person which
discriminates on the basis of sex in its
employment practices.

(b) Employment of students by recipi-
ents. A recipient which employs any of
its students shall assure itself that all
employment is made available without
discrimination on the basis of sex.

§1040.42 Health and insurance bene-
fits and services.

In providing a medical, hospital, ac-
cident, or life insurance benefit, serv-
ice, policy, or plan to any of its stu-
dents, a recipient shall not discrimi-
nate on the basis of sex. This section is
not to prohibit a recipient from pro-
viding any benefit or service which
may be used by a different proportion
of students of one sex than of the
other, including family planning serv-
ices. However, any recipient which pro-
vides full coverage health service shall
provide gynecological care.

§1040.43 Marital or parental status.

(a) Status generally. A recipient shall
not apply any rule concerning a stu-
dent’s actual or potential parental,
family, or marital status which treats
students differently on the basis of sex.

(b) Pregnancy and related conditions.
(1) A recipient shall not discriminate
against any student, or exclude any
student from its education program or
activity, including any class or extra-
curricular activity, on the basis of the
student’s pregnancy, childbirth, false
pregnancy, termination of pregnancy,
or recovery therefrom unless the stu-
dent requests voluntarily to partici-
pate in a separate portion of the pro-
gram or activity of the recipient.

(2) A recipient may require the stu-
dent to obtain the certification of a
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physician that the student is phys-
ically and emotionally able to continue
participation in the normal education
program or activity so long as the cer-
tification is required of all students for
other physical or emotional conditions
requiring the attention of a physician.

(3) A recipient which operates a por-
tion of its educational program or ac-
tivity separately for pregnant stu-
dents, admittance to which is com-
pletely voluntary on the part of the
student as provided in paragraph (b)(1)
of this section, shall ensure that the
instructional program in the separate
program is comparable to that offered
to non-pregnant students.

(4) A recipient shall treat pregnancy,
childbirth, false pregnancy, termi-
nation of pregnancy and recovery
therefrom in the same manner and
under the same policies as any other
temporary disability with respect to
any medical or hospital benefit, serv-
ice, plan, or policy which the recipient
administers, operates, offers or partici-
pates in with respect to students ad-
mitted to the recipient’s educational
program or activity.

(5) In the case of a recipient which
does not maintain a leave policy for its
students, or in the case of a student
who does not otherwise qualify for
leave under such a policy, a recipient
shall treat pregnancy, childbirth, false
pregnancy, termination of pregnancy
and recovery therefrom as a justifica-
tion for a leave of absence for a period
of time considered medically necessary
by the student’s physician, at the con-
clusion of which the student shall be
reinstated to the status which she held
when the leave began.

§1040.44 Athletics.

(a) General. No person shall, on the
basis of sex, be excluded from partici-
pation in, be denied the benefits of, be
treated differently from another person
or otherwise be discriminated against
in any interscholastic, intercollegiate,
club, or intramural athletics offered by
the recipient, and no recipient shall
provide any athletics separately on the
basis of sex.

(b) Separate teams. Notwithstanding
the requirements of paragraph (a) of
this section, a recipient may operate or
sponsor separate teams for members of
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each sex where selection for teams is
based upon competitive skill or the ac-
tivity involved is a contact sport. How-
ever, where a recipient operates or
sponsors a team in a particular sport
for members of one sex but operates or
sponsors no such team for members of
the other sex, and athletic opportuni-
ties for members of that sex have pre-
viously been limited, members of the
excluded sex shall be allowed to try-out
for the team offered unless the sport
involved is a contact sport. For the
purposes of this subpart, contact sports
include boxing, wrestling, rugby, ice
hockey, football, basketball and other
sports, the purpose of major activity of
which involves bodily contact.

(c) Equal opportunity. A recipient
which operates or sponsors inter-
scholastic, intercollegiate, club, or in-
tramural athletics shall provide equal
athletic opportunity for members of
both sexes. In determining whether
equal opportunities are available, the
Director, FAPD, is to consider, among
other factors:

(1) Whether the selection of sports
and levels of competition effectively
accommodate the interests and abili-
ties of members of both sexes;

(2) The provision of equipment and
supplies;

(3) Scheduling of games and practice
time;

(4) Travel and per diem allowance;

(5) Opportunity to receive coaching
and academic tutoring;

(6) Assignment and compensation of
coaches and tutors;

(7) Provision of locker rooms, prac-
tice and competitive facilities;

(8) Provision of medical and training
facilities and services;

(9) Provision of housing and dining
facilities and services; and

(10) Publicity.

Unequal aggregate expenditures for
members of each sex or unequal ex-
penditures for male and female teams,
if a recipient operates or sponsors sepa-
rate teams, will not constitute non-
compliance with this section, but the
Director, FAPD, may consider the fail-
ure to provide necessary funds for
teams for one sex in assessing equality
of opportunity for members of each
sex.

§1040.47
(d) Adjustment period. A recipient
which operates or sponsors inter-

scholastic, intercollegiate, club, or in-
tramural athletics at the elementary,
secondary or post-secondary school
level shall comply fully with this sec-
tion as expeditiously as possible, but in
no event later than one year from the
effective date of this regulation.

§1040.45 Textbooks and curricular ma-
terial.

Nothing in this regulation is to be in-
terpreted as requiring, prohibiting, or
abridging, in any way, the use of par-
ticular textbooks or curricular mate-
rials.

§1040.46 Procedures.

The procedural provisions applicable
to Title VI of the Civil Rights Act of
1964 are adopted and incorporated in
this section by reference. These proce-
dures may be found in subparts G and
H of this part.

EMPLOYMENT PRACTICES

§1040.47

(a) General. (1) No person shall on the
basis of sex, be excluded from partici-
pation in, be denied the benefits of, or
be subjected to discrimination in re-
cruitment, employment consideration,
or selection, whether for full-time or
part-time employment, under any edu-
cational program or activity operated
by a recipient which receives or bene-
fits from Federal financial assistance.

(2) A recipient shall make all em-
ployment decisions in any education
program or activity operated by such
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or
classify applicants or employees in any
way which could adversely affect any
applicant’s or employee’s employment
opportunities or status because of sex.

(3) A recipient shall not enter into
any contractual or other relationship
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by
this subpart, including relationships
with employment and referral agen-
cies, with labor unions, and with orga-
nizations providing or administering
fringe benefits to employees of the re-
cipient.

Employment.
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